IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DANI ELLE BOWER : ClVIL ACTION
. :
FEDERAL EXPRESS CORPORATI ON : NO. 06-2344
MEMORANDUM
Bartle, C. J. April 19, 2007

Plaintiff Danielle Bower ("Bower") instituted this
enpl oynment di scrimnation action agai nst her fornmer enpl oyer,
def endant Federal Express Corporation ("FedEx") alleging the
following three clainms: Count | for violations of the Americans
with Disabilities Act ("ADA"), 42 U. S.C. § 12101, et seq.; Count
Il for violations of the Fam |y and Medi cal Leave Act ("FM.A"),
29 U.S.C. 8 2601 et seq; and Count II1l for violations of the
Pennsyl vani a Hunman Rel ations Act ("PHRA"), 43 Pa. Stat. Ann.
§ 951, et seq. Bower alleges that she was constructively
di scharged when FedEx woul d not authorize her to return to work
after her asthnma forced her to take approxi mately one nonth of
| eave under the FMLA. Now pendi ng before the court is the notion
of FedEx for summary judgnent.

Summary judgnent is appropriate only where there is no
genui ne i ssue of material fact and the noving party is entitled

to judgnment as a matter of law Celotex Corp. v. Catrett, 477

U S 317, 323 (1986); see Fed. R Cv. P. 56(c). A dispute is

genuine if the evidence is such that a reasonable jury could



return a verdict for the non-noving party. Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 254 (1986). After review ng the

evi dence, the court nmkes all reasonable inferences fromthe

evidence in the light nost favorable to the non-novant. |In re

Flat dass Antitrust Litig., 385 F.3d 350, 357 (3d Gr. 2004).
CGenui ne issues of material fact presently exist in this
action such that a jury nust decide them First are the
contested threshold questions of whether Bower's asthma is severe
enough to render her "disabled" as defined by the ADA and whet her
she is otherwise "qualified" for her position, that is, whether
with or without reasonabl e accommpdati on she would be able to
performthe essential functions of her job. 42 U S. C

§ 12112(a); Gaul v. lLucent Tech., 134 F.3d 576, 580 (3d Cr

1998). Second, there is a series of hotly disputed issues
regardi ng the determ nation of what a "reasonabl e accommbdati on”
woul d have been in this situation. Anong these questions of fact
are: (1) whether Bower in fact nade a request for accommobdati ons
in the formof nodification of her schedul e and/or duties; (2)
whet her such a nodification woul d have been considered a
"reasonabl e accommodation; and (3) assum ng that the request was
made and it was reasonabl e, whet her FedEx engaged in a good faith
attenpt to nmake those accommobdations. Simlarly, there is a
guestion of whether Bower's request for intermttent |eave under
t he FMLA was reasonabl e and whether FedEx's refusal to allow
Bower to return to work was in retaliation for her prior use of

FMLA leave. Finally, there is the question of whether Bower was

-2-



constructively discharged, that is, whether FedEx "know ngly
permtted conditions of discrimnation in enploynment so
intolerable that a reasonabl e person subject to them would
resign.” Pa. State Police v. Suders, 542 U.S. 129, 146-47
(2005) .

Accordingly, the notion of FedEx for sunmary judgnent
wi |l be deni ed because of the existence of genuine issues of

materi al fact.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DANI ELLE BOWER ) CVIL ACTI ON
. )
FEDERAL EXPRESS CORPORATI ON NO. 06-2344
ORDER

AND NOW this 19th day of April, 2007, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
that the notion of defendant Federal Express Corporation for
sumary judgnent pursuant to Rule 56 of the Federal Rul es of
Cvil Procedure is DEN ED.

BY THE COURT:

[s/ Harvey Bartle III

C. J.



